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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  914/12 

                                U/S 379 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Baba Tamuli………………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Sri Pranjal Pratim Bora , Ld. 

Advocate. 

Evidence Recorded on: 08.10.14, 27.10.14, 13.11.14, 03.12.14, 

12.2.15, 25.3.15, 25.3.15, 21.4.15, 12.5.15. 

Argument heard on: 11.6.15 

Judgment delivered on: 16.6.15. 

                                                    J U D G M E N T 

1. The prosecution’s case , in nutshell, is that, on 07.12.12, at about 

7:30 PM, the accused, Sri Baba Tamuli, had committed theft of the 

bicycle, of the informant, Sri Dadu Baruah, from Sengmora center. 

The informant had kept the bicycle in front of a motor cycle garage, 

and when he came back, he saw his cycle being stolen. Hence, the 

case.    
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2.  The informant, had lodged the FIR on 08.12.12 at Hawajan  police 

outpost. The police had registered Gohpur P.S Case No. 300/12 u/s 

379 of IPC .  During investigation, police had recovered the cycle of 

the informant from the pond of the accused and had seized the 

same. After investigation, the police had submitted charge sheet 

u/s 379 of IPC against the accused. 

3. During investigation, the accused was arrested and was remanded 

to judicial custody. He remained in judicial custody from 10.12.12  

till 21.12.12. He was allowed to be released on bail on 21.12.12. 

4.  On appearance before Court, charge u/s 379 of IPC was framed 

against the accused, which on being read out to him, he pleaded 

not guilty and claimed to be tried. 

5. The prosecution had examined 9 witnesses, including  I.O. After the 

closure of the prosecution’s evidence, the accused was examined 

u/s 313 Cr PC, where he had denied commission of any offence. 

The defence side adduced no evidence. Heard arguments. 

6. The witnesses examined by the prosecution are: 

a) PW1, Sri Bubul Das 

b) Pw2, Sri Dadu Baruah 

c) PW3, Sri Ananta Rajkhowa 

d) PW4, Sri Cheni Ram Chutia 

e) PW5, Sri Madan Saikia 

f) PW6, Sri Lakhyajyoti Gogoi 

g) PW7, Sri Mineswar Baruah. 

h) PW8, Sri Ratul Hazarika. 

i) PW9, S.I. Md. Hashim Ali.  
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 POINTS FOR DETERMINATION: 

a) Whether the accused, had committed theft of the bicycle, of the 

informant on 07.12.12, from Sengmora center, at about 7:30 PM ? 

 

DISCUSSION AND DECISION BASED ON REASON: 

7. PW1, Sri Babul Das, in his examination in chef has stated that he 

recognizes the informant and the accsued. On the day of 

occurrence, at about 4-5 PM, he had closed his  garage shop. He 

had heard that there was  a cycle , near his garage. After closing 

his shop, he had gone to his house. On the next day, when he had 

opened his shop, he came to know from Sri Ratul Bora, a nearby 

shopkeeper, that the said cycle was being stolen by the accsued, 

Baba Tamuli. The said cycle was recovered by police from the 

fishery of the accsued. When he had gone to the place, he found 

the police lifting the cycle. He does not know anything else about 

the incident.  

8. In his cross examination, he has stated that he had not seen the 

accused taking away the cycle. He came to know about it from Sri 

Ratul. He stated that he does not know the colour of the cycle. He 
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had heard that the cycle was lady’s cycle. He does not know the 

number of the cycle. He stated that he had reached there, when 

the cycle was being lifted. He had seen the cycle in the hands of 

the police. He does not know the date of the incident. Police officer, 

Ali sir was there. He stated that he had not seen who had taken the 

cycle.  

9. PW2, Sri Dadu Baruah, the informant, in his examination in chief 

has stated that the accused belongs to his village. He stated that in 

the year 2012, at about 5 PM, he had gone to Sengmora center for 

shopping. He had kept his bicycle in front of a motor garage, in the 

center. He did not lock the cycle. When he came back, he did not 

find his cycle. He had thought, initially, that someone had joked 

with him. He stated that Sri Cheni Ram Chutia, who is an employee 

in the shop near to the motor garage, had told him that the 

accused, Baba Tamuli had taken away his cycle. On the next day, 

he had lodged the FIR in the police station. The accused had 

confessed before police that he had committed theft of the bicycle 

of the informant and he had kept the cycle in his pond. The police 

had called him at the time of recovering the cycle. He was present 

there, when police had recovered his cycle. The village people were 

also there. Ext 1 is his FIR and Ext 1(a) is his signature. Ext 2 is the 

seizure list and Ext 2(a) is his signature. The cycle is in the Hawajan 

police outpost. The cycle has not been given in his zimma.   

10. In his cross examination, he has stated that he had gone to the 

Sengmora center for shopping at about 5 PM and he was told by 

Cheni Ram Chutia, that the accused had taken his cycle, at about 9 

PM. He stated that shops start to close  8PM onwards. He stated 
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that he had not seen the accused stealing his cycle. The cycle was 

in the name of his girlfriend, Smti Mamu Saikia. He had purchased 

the cycle for her, who lives in Majuli. He does not remember the 

date. It may be in the month of September. He stated that he does 

not remember the number of the cycle. He stated that police had 

informed him about the confession by the accused. The Sengmora 

center is a small center. The FIR was being written by a friend of 

his. He stated that he does not know, how to write a FIR. He stated 

that he had completed his degree.  

11. PW3, Sri Ananta Rajkhowa, in his examination in chief has stated 

that he could not say, at first, as to who had committed the theft. 

On the next day, police had called him over phone and called him 

to the house of the accused. The cycle was recovered from the 

pond, which is inside the land of the accused. The accsued ahd 

admitted that he had taken the cycle. The police had told him to 

take the cycle to the police station. Hence, he took it to the police 

station. The cycle was a lady’s cycle. Ext 2 is the seizure list and Ext 

2(1) is his signature. He also stated that he was present at the 

time, when the cycle was being recovered. He stated that the 

accused had admitted before the police that he had taken the cycle. 

12. In his cross examination, he has stated that, at first, he could not 

say, who had committed the theft. 

13. PW4, Sri Chena Ram Chutia, in his examination in chief has stated 

that he knows both the accused and the informant. The incident 

had taken in the year 2012. At about 7 PM,  when he was closing 

the shop at Sengmora center, he saw that the accused had taken 

away a cycle, which was being kept at the side of his shop. The 
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cycle belonged to the informant, Dadu Baruah. On the next day, 

police came from Hawajan police outpost, and police had taken him 

to the house of the accused. The accused had stated that he had 

kept the cycle in the pond. The accused had, himself, lifted the 

cycle, from the pond. He stated that when the cycle was lifted he 

was in his shop.  He also stated that police had taken him to the 

house of the accused. Later on police had brought the accused to 

the police station, and he(PW4) was dropped on the way.  

14. In his cross examination, he has stated that he work in the shop of 

Ratul Hazarika. He was alone at that time. He knew the accused 

beforehand. There were no persons near his shop. There were 

persons near the shops of other people. The cycle was being kept 

near his shop at about 4 PM. He had seen Dadu Baruah, keeping 

the cycle. The cycle was not locked. He had gone to the pond of 

the accused. The police had taken him. He denied the suggestion 

that he had deposed falsely that he had seen the accused taking 

away the cycle. The colour of the cycle was chocolate. He had 

thought that the accused had taken the cycle just like that. On the 

next day, Dadul had asked him about the cycle. He had gone to the 

pond at about 4 PM on the next day. On the day of the theft, the 

informant did not come looking for his cycle, till he remained in the 

shop. He denied the suggestion that the accsued did not take the 

cycle and that he had deposed falsely.  

15. PW5, Sri Madan Saikia, in his examination in chief has stated that 

he recognizes the accused and the informant. On a day, in the year 

2012, at about 6:30/7 PM, the accused was coming after pushing 

two cycles. When he had inquired about it to the accused, the 
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accused had told him that the cycle was punctured. He had seen 

the accused, by lighting a torch. The accsued was pushing two 

cycles, one chocolate coloured lady’s cycle and the other one was 

gent’s cycle. When he came to his house, later on, the informant 

ahd asked him, whether he had taken his cycle. He replied to the 

informant that he did not bring his cycle and told him that the 

accused had taken two cycles. On that day, the informant did not 

find his cycle. He had waited for about three days and later on, 

police was informed about it. The police had recovered the cycle 

from the pond of the accused. He was present there, when the 

cycle was being recovered.  

16. In his cross examination, he had stated that he had met the 

accsued along with two cycles, in front of the house of the accused. 

He stated that he was alone, it was dark. He had a torch. His house 

is situated near the house of the informant. He stated that he ahd 

told the informant, on the day of the incident that he had seen two 

cycles with the accused. He was present at the time , when the 

cycle was recovered. He stated that the cycle was recovered two 

days after the incident. The FIR was being lodged before the cycle 

was being recovered.  He denied that he did not state before police 

that he had seen two cycles with the accused. He denied the 

suggestion that he was not present there, when the cycle was 

recovered from the pond. He has stated that he did not state 

before police that the cycle was lady’s cycle of chocolate colour. He 

stated that the distance between the Sengmora center and the 

house of the accused is about ½ KM. He denied the suggestion that 

he did not see cycle in the hands of the accused.  
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17. PW6, Sri Lakhyajyoti Gogoi, in his examination in chief has stated 

that he recognizes the accused and the informant. He stated that 

he had seen that the accused had, himself, lifted the cycle, from his 

own pond, in front of police. The cycle was kept in parts. He stated 

that he does not know, what kind of cycle it was. He stated that he 

does not know about the theft. Ext 2 is the seizure list and Ext 2(3) 

is his signature.  

18. In his cross examination, he had stated that he ahd signed on the 

Ext 2 on the entrance to the house of the accused. He had signed 

on it, as he was told to sign on it as a witness to the fact of seizure. 

He was not shown, what was being written on the seizure list and it 

was not being read to him.  He did not see the parts of  the cycle. 

He had seen the cycle, being  lifted on the police vehicle. He does 

not know the colour of the cycle. He had seen the cycle being lifted 

from the pond. The pond was inside the boundary of the accused , 

and they were there on the other side of the pond. He denied the 

suggestion that the pond was far away. The pond was near the 

road.  

19. PW7, Sri Mineswar Baruah, in his examination in chief has stated 

that he knows the informant. He stated that the accused is his 

neighbour. He stated that about 1 ½ to 2 years ago, he had come 

to Sengmora center. He saw gathering of people near the pond of 

the accused. He saw that the police had caused the accsued to life 

a lady’s cycle from his pond. It was getting dark, at that time. The 

police had sought witness to the fact of seizure. Hence, he had 

signed on the seizure list.  Ext 2(4) is his signature.  
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20.  In his cross examination, he has stated that there is a road near 

the pond. There were lot of people. He cannot say, who were 

there. He did not notice, whether there was writing on the seizure 

list or not. It was not shown to them.  

21. PW8, Sri Ratul Hazarika, in his examination in chief has stated that 

he recognizes both the accused and the informant. He stated that 

eh ahs a shop at Sengmora center. Cheni Ram Chutia works in his 

shop, who had seen the accused, Baba Tamuli, taking away the 

cycle. It was about 6:30 PM. He also stated that Cheni Ram had 

told the informant that the cycle was taken away by the accused. 

The case was being lodged on the next day. The cycle was found in 

the pond of the accused. Police had taken him from his shop to the 

pond of  Baba Tamuli. Thereafter, the accused had taken out the 

cycle from is pond. Cheni Ram Chutia had told him that the accused 

had taken away the cycle. The cycle was lady’s cycle. He had 

signed on the seizure list. Ext 2(5) is his signature.  

22. In his cross examination, he has stated that he came to know about 

the incident on the next day. He had not seen the accused taking 

away the cycle. He had denied that he did not state before the 

police that Cheni Ram Chutia had seen the accused taking away the 

cycle. He stated that Cheniram did not tell him that he had told the 

informant that the accsued had taken away his cycle. He and 

Chniram work in the shop. He stated that on the day of occurrence, 

he was in his shop. The pond was near the road. There were other 

people present, at the time when the cycle was recovered from the 

pond. He was taken by police from his shop. He had accompanied 

the police alone. Thereafter, people came to that place. He 
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recognizes Ananta Rajkhowa. He had signed there, when the cycle 

was taken out. The paper was blank, and other people ahd also 

signed on the blank paper. He denied the suggestion that the cycle 

was being stolen by someone else. 

23. PW9, S.I. Md. Hasim Ali, in his examination in chief has stated that 

the informant ahd lodged a FIR at Hawajan OP,  on 08.12.12, after 

finding his cycle being stolen by the accused, from Sengmora 

center. At that time, he was working as ASI of police. As the I/C of 

the police outpost was absent, he had entered the GD Entry no.  

as110 dtd 08.12.12. and had sent the matter to Gohpur P.S for 

registration of the case. Till the registration of the case, he had 

initiated the investigation process on the basis of the GD entry 

number. He had visited the place of occurrence. He had drawn the 

sketch map and took the statements of the witnesses. The accsued 

was fund in his house and he was questioned there itself. The 

accused ahd admitted that he had committed the theft of the cycle. 

The accsued had told him that he had dumped the cycle in his 

pond, near his house. The cycle was seized as shown by the 

accsued, in the presence of witnesses. Ext 2 is the seizure and Ext 

2(6) is his signature. The accsued was arrested and was sent to the 

Court. After completion of the preliminary investigation, he ahd 

handed over the CD to the I/C of the police outpost. The case was 

registered as Gohpur P.S Case no. 300/12 u/s 379 of IPC. The 

charge sheet was submitted by S.I. Sri Anil Bora. Ext 3 is the 

charge sheet and Ext 3(1) is his signature, which he recognizes.  

24. In his cross examination, he has stated that the cycle was 

recovered from the pond of the accused, on 08.12.12. He had not 
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referred the accused to the Magistrate for recording his 

confessional statement. He stated that time of seizure is not 

mentioned in the seizure list.  

25. The I.O, has confirmed that PW8, Sri Ratul Hazarika, did not state 

before him that Cheniram Chutia had seen the accused, taking 

away the cycle. He has also stated that PW5, Sri Madan Saikia, did 

not state before him that he had seen that the accsued was 

carrying two cycles. But PW8, had stated that the accused was 

pushing one lady’s cycle. PW5, did not state before him about the 

colour of the cycle. He stated that he ahd recovered the cycle after 

the lodging of the FIR. He stated that PW, Sri Dadu Baruah, did not 

state in his FIR, in front of whose shop, he had kept his cycle. He 

denied the suggestion that the accused had admitted that he ahd 

committed theft of the cycle. He denied the suggestion that he did 

not conduct proper investigation and that the accused did not 

commit any wrong.  

 

APPRECIATION OF EVIDENCE: 

26. It is well established from the evidence of PW4, Sri Cheni Ram 

Chutia, who is the eye-witness, that the accused, Sri Baba Tamuli, 

had taken away the cycle, which was kept by the informant, near 

the shop, where PW4 works, at the Sengmora center, on the day 

and time of the occurrence.  

27. PW4, who is an employee, in the shop, owned by PW8, Sri Ratul 

Hazarika, at Sengmora center, has clearly stated, in his evidence, 

that on the day of occurrence, when he was working in the shop, 

he had seen the cycle, being kept by Dadu Baruah, i.e the 
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informant, near his shop, at about 4 PM. He had also noticed that 

the cycle was not locked. Furthermore, he has stated that he saw 

that the accused, had taken away that cycle from that place, where 

it was kept.  

28. The above assertion of PW4, is consistent with the prosecution’s 

version. The informant, PW2, in his FIR, has stated that Cheniram 

Chutia and Madan Saikia had informed him that the accused had 

taken his cycle form the market.  PW2, Sri Dadu Baruah, has also 

stated that he did not lock the cycle, and when he did not find his 

cycle, then, an employee of the shop, which was adjacent to the 

motor garage( in front of which he had kept his cycle), Sri Seni 

Ram Chutia, had told him that the accused had taken his cycle.  

29. PW4, had also recognized the colour and the type of the cycle, 

which is consistent with the description of the cycle, shown in the 

seizure list. PW4, has stated that the colour of the cycle was 

chocolate and it was a lady’ s cycle.  

30.  I find nothing in the cross examination of PW4, to  doubt  the 

veracity of his testimony. There is one inconsistency between the 

testimony of PW2 and PW4. From the evidence of PW2, it reveals 

that at about 9 PM, on the day of occurrence, Cheni Ram Chutia 

had told him that accused had taken his cycle. But PW4, Cheni Ram 

Chutia, has stated that he had informed  PW2, on the next day.  

31. But, in my considered view, the above inconsistency is a minor one. 

It is not possible to have a crystal clear memory of all minor details 

of the chain of incidents, that took place 2-3 years ago. On the 

other hand, I find his testimony, consistent with the prosecution’s 
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version. I do not find any reason to disbelieve the testimony of 

PW4.  

32. The evidence of PW4, has been further supported by PW5, Sri 

Madan Saikia, who has stated that he had seen a chocolate 

coloured, lady’s cycle, along with another cycle in the hands of the 

accused. 

33. In addition to the above, the fact that the said cycle was found in 

the pond of the accused and wherefrom the cycle was seized, has 

been proved by the evidence of PWs. PW1, has stated that he had 

seen the cycle, being recovered from the fishery of the accused. 

PW2, the informant has stated that the cycle was recovered from 

the pond of the accused, in his presence. Further, he stated that 

the cycle was kept by the accsued, in his pond( under water). PW3, 

who is a seizure witness,  has also stated that the cycle was 

recovered from the pond of the accused. PW5 has also stated that 

he was present when police had recovered the cycle of the 

informant from the pond of the accused. Likewise , the evidence of 

PW6, PW7, PW8, who are other seizure witnesses, have clearly 

established that the police had recovered the cycle of the informant 

from the pond, within the compound of the accused. Even, the 

accused, during his examination, u/s 313 Cr PC, has stated that the 

cycle was found in his pond, though he had denied that he had 

kept it there. The evidence of the I.O. has also establishes the fact 

that the cycle was found in the pond of the accused, as shown by 

him. In the evidence of PW7, Sri Minseswar Baruah, it is clear that 

the accused had , himself, took the cycle out of the pond. This 

assertion of PW7, was not disputed or opposed by defence in his 
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cross examination. Thus, the fact  that the accused had led the 

police to discover the cycle, proves his knowledge that the cycle 

was kept inside his pond.  

34. From the above, I find the testimonies of the PWs consistent and 

trustworthy. The accused had taken the cycle, from the place, 

where the informant had kept it, without the knowledge and 

consent of the informant. The accused had kept the cycle in his 

pond, under water, and from where the cycle was recovered by 

police. The plea , taken by the accused, during his examination u/s 

313 Cr PC, that he does not know how the cycle was found in his 

pond, is not believable, in the absence of any evidence to support 

it.  

35. The  proved fact that the accused had taken the cycle without 

informing others, that the cycle was found in his pond and that it 

was discovered as led by the accused, establishes the dishonest 

intention of the accused, at the time when the cycle was moved 

and taken from the place, where it was kept. The cycle was not 

locked,  and hence, the accused could take away the cycle, out of 

the possession of the informant.   

36. In other words, the above proved facts, fulfill the ingredients of the 

offence of theft, as defined u/s 378 of IPC.  

37. Hence, in the light of the above evidence, I find that the 

prosecution has been able to prove the guilt of the accused u/s 379 

of IPC, beyond reasonable doubt.  

38. Hence, I convict  the accused Sri Baba Tamuli u/s 379 of IPC.  

39.  Considering the nature of the offence, the mature age of the 

accused, and the circumstance, in which it was committed, I am 
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not inclined to extend the benefit of Probation of Offenders Act to 

the accused. 

40. Heard the accused on the point of sentence.  

41.  After hearing the accused on the point of sentence, and 

considering the nature of the case and that fact that the accused 

had undergone detention for about 11 days, I am of the considered 

view that, ends of justice will be served, if only fine is imposed on 

the accused. Hence, I sentence the accused to pay a fine of 

Rs.5000/-( Rupees Five Thousand) only i/d 30 days of R.I.  

42. The informant, Sri Dadu Baruah, is to be given Rs.3000/-( Three 

thousand ) out of the total fine amount, if paid, as compensation.  

43. The judgment is pronounced in the open court on this 16th of June,  

2015. The judgment is prepared under my hand and seal of this 

Court . 

44.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 
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                               ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:   FIR 

EXT 2:  Seizure list. 

EXT.3: Charge sheet. 

 

 

                                      S.D.J.M, Gohpur. 

 

 


